Profection Traditivno! Knowledge

INTERNATIONAL LAW DIMENSIONS
ON PROTECTION TRADITIONAL KNOWLEDGE

Zainul Daulay®

Developing countries have a great inferest in the protection of
iraditional knowledge, Through international diplomacy in related
to international organizations, the developing counlries concerns
about misappropriation of traditional kmowledse by transnational

corporativns. The protection af traditional knowledge must he
provided in a legal system which does not only ensure economic
benefit for the develaping countries, indigenous people but it also
reflects universal principles, namely justice and equity.

1. INTRODUCTION

Tt could not be imagined before that indigenous traditional knowledge has
hecome a wide discussion in internatio nal law.! A few decades ago. indigenous
peoples were largely considered by modern and industrial sectors of societies as
obstacles to development, because their way of life was measured “backward”.
Forexample, often their existence in using traditional medicine was looked upon by
soientists as ineffective even though they have practiced for generation.

Recently, scholars have argued that the knowledge of indigenous peoples
can be *a promising souree of technologies for sustainable development’ 2 Originally,
{raditional knowledge is lessons from nature which built up over generations and the

* Pengajar pada Buagian Hukam Internasionsl Fakulias Hukum Universilas Andalas, Padang.
Harjuna Hukum 1983 dari Fakultas Hykom Unand, Magister limu Hukum {M.HLY 1995 dari PI'S
(TNPAD.

' §ych as World Health Qrganization {WHO), Fopd and Apriculne Organization (FAD), United
Wations Conference on Trade and Development (UNCTAD) warld Intellecrual Property Orgenization
(WP, World Trade Cirganization [ WTO) in the Framework TRLPS Agreement, the Convention on
Bio-lYversity, United Mations Edueational, Scientific and, Cultural Creganization (UNESCO), Sec,
Silke Von Lewinski, Traditonal Knowledge atd Folklore — A New Tapic i the International Avena . in
F. Willem Grosheide and Jen. 1. Brinkhot (Eds), urelleciual Properiy Leaw: Articles an Cuftural
Expressions aud Indigenoes Knowledge, {Antwerp: Mulengrafica Scrics, 2002), p. 1821,

! Cpaham Dutficld, Protecting Traditional Knawledge and Fi wlktore, in F. Willem Grosheidz and
Jan. L Brinkhol (Eds), fmiellecrual Praperty Law: Articles pn Cultural Expressions and Tnclipenous
Enowledge, { Antwerp: Molengralica Yeries, 2002),p. 63. :

 For example, The Dogon ol Kali has the traditional knowladge which can distinguish in detuil on
bases smell and taste between many varieties of main crop. See Walter E_A. van Beck and Fabiola Jara,
Granular Enowledge, Culisral Problems with Inellectual Property and Protection, in F. Willem Grosheids
and Jan, J. Brinkhof (Eds), fnreffecnial Pruperty Laves Articles on Cultural Expressions and Lndigenous
Knowledye, Antwerp: Malen praficn Series, 20021, p. 18.
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knowledge is harmony with environment®. Beside that, traditional knowledge has
important function in research and pharmaceutical industries, especially in
development of new medicine. Forexample, phamaceutical industries have benefited
from biodiversity through drugs developed fiom natural compound, while agricultural
industries improve crops by breeding them with wild relatives. -Developing countmes
have a grear interest in the proteclion of raditional knowledge. Through international
diplomacy in related international organizations, developing country governments
state their coneerns about misappropriation of traditional knowlexge by transnational
corporations.”®!! According to Graham Dutfield, there are several reasons why the
protection of traditional knowledge is significant ro developing countries but the
most important reason is to provide:

‘A legal system to profect traditional knowledge and folklore must

therefore address not only concern about adequate remuneration but

also considerations of equity. fustice and culiural infegrity .*

The opinion as quoted above clarifies that the protection of traditional
knowledge must be provided in alegal system which does not only ensure economic
benefit for developing countries, but italso reflects universal principles, namely justice
and equity. the majority of biological diversity on earth remains in developing countries”
and its value is very important into modem industries, the regulation of traditional
knowledge, biodiversity. in particularly, must accomunodate adequately the interest
of developing countries and developed countries. Beside that, the legal system should
also regard as cultural integrily of indigenous peoples. The question is what
international law dimensions should be considered on protection of traditional
knowledge.

This writing begins by presenting a delinition of traditional knowledge and
characteristics; discusses international dimensions of protection traditional
knowledge related to sustainable development, human rights and intellectual property
rights.

* Tshimanga Kongolo, Towards @ falance Coexistence of Traditional Knmwledge oid Pharmuteucals
Protection in Africa, Journal of World Trade Klawer Law International, 35(2) {AR0T) po 344,

* The value of the glubal market for pharmaceutical has reached ol USE 410 billion with an
expected growth rate of between 7 and & porcent over the naxt five years. See, Grant E. lsaue and
Williem A Kerr, Higprospecting or Blopivacy: Intellectual Property and Teaditionul Knowledge in
Biotechnology fanovation ', The Journal of World Intelleetual Property, Wal, 7 Mo 1 (2004), p, 35,

* Grabam Duifield, Op Cies p 64,

# The reason of developing countries w protect traditional knowledge are (i) Fo rewand traditional
knowiedye holder and their communities for conteiluting ta stock of krowledze which benefils toe
warld: 1) To improve the fvelthoods of tracitloral bnowlzolge holder and communities; (i} To et
netional economies;: (i To consarve the envirenment; (el To prevent bropiracyy (vil To strengtiening
culaeral rmtegrity. 1.

! Frin Kathleen Bender, Morth gind Soudy The W, TRIPS. and the Scowrge of Biopiracy’, in
Tulsa Journal of Comparative & International Law, The University of Tulsa Collzee of Law, Vol
11 Mo. 1 {2003), p. 294.
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H.ANALYSIS

| Definitions and Characteristics of Traditional Knowledge

It is not easy to definite ‘traditional knowledge®. Scholars and related
international organization have given a broad definition to cover any knowledge
acquired through traditional means by keeping away from a “definition altogether™*
and others have atlempted to narrow its scope of pplication.”

Most ol scholars tend to avoid a delinition altogether in conclusion of
traditional knowledge, According Lo Graham Dutfield, “traditional knowledge™ refers
to *the knowledge held by traditional peoples and communities™." The definition is
very simple and [ocuses on who posses the knowledse, but it has a broad meaning
about what included in traditional knowledge, Tshimanga Kongolo, has also givena
broad definition on “traditional knowledge”™, namely "useful and valuable knowledge
belonging to a traditional community and transmitted from gencration o generation
trough traditional means and thatis originally non-commercial”."! According o Stephen
A. Hasen “traditional knowledge™ refers o _

‘The information that peaple in a given community, based experience
and adaptation o local culture and environment, have developed
overtinie. and continue to develop. This knowledge is used to sustain
the compumity and its culture and to maintain the genefic resources
necessary for the continued survival of the community "

In the same line. national legislation of Philippines and the Convention o
Biological Diversity (CBD) tend to follow to stay away from a definition altogether
in concluding of traditional knowledge. According to the national legislation of the
Philippines, Republic Act No. 8371 on Indigenous People Rights, “traditional
knowledge” refers to:

¥ Graham Dutfield, OpCit. . 65,

" Tehimangn Kongelo, Towards o More Balance Coexistance of Trafitional Knowledge and
Pharmagentivals Proteciian in Africa. Journal of World Trade, Kluwer Law International, 35(2).
{2001). p. 357.

i Groham Dutfield, Qp.Cit, p. 65,

i Jshimanga Kongole, Op.Cic. p. 357

i Srephen A. 1lasen and Justin W. Van(lect. Traditional Knowledse and Intellectual Praperty
Rights: A Handbook on fssues and Option fov TK Holder in Protecting Their IP and Maintaining
Biological Diversity, hipa/ahr.anas ore.dick/hundbook/handbookipdt, diakses 28 Oktober 2010,

1*The Philippine is ane of the first states that have regulated traditional knowledge in a pativnal
legistation, as the 1987 Philippine Cunstitution mandates the reecognition, respect and protection ol the
rights of the indigenous cultural communities and indigenous peoples. Sec Werd B, Wendland,
Intetlectiual Property and the Profection of Cultural Expressions: the Wark of the World Intellectuo!
Property Organizativne { WPO). See also WIPO, Report an Fact Finding Missiue on frtelfectual
Praperty and Traditioin! Enowledge (1998-1999), (Geneva, Intellectual Property Needs and
expectations of Traditional Krnowledge Holders, 2000,
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' discoveries, innovations and technologies made by indizenous
peoples and local communities that are uswally nor recorded in written
Jform, and are transmitied orally from generation lo veneration’ .V

According to the Convention on Biological Diversity (CBD), “traditional
knowledge” refers to ‘the knowledge, innovations, and practices of indigenous
and local communities embodying traditional lifestyles as well as indigenous
and focal technologies '

On the other hand, WIPO has conclude traditional knowledge in a definition

altogether. According to WO *traditional knowledge’ refers 1o
‘tradition-based literary, artistic or scientific works, performances;
invenrions; scientific discaveries; desiens: marks: name and symbols:’
undisclosed informarion; and, ail ether tradition-based innovations and
creations resulting from intellectual activity in the industrial, seieniific,
titerary or artisiic field. The notion tradition — based refers to knowledye
systems, creations imnovations and cultural expressions which hoave
generally been transantted from generation to generation | and that
are generally regard as pertaining to a particular peaple or its territory,
and generally have been developed in a non-systematic way, and, are
constantly evalving in response to a changing environment, "

For the purpose this study, the traditional knowledge means: “knowledge
held by indigenous peoples and local community based on tradition, both cultural
expression and indigenous knowledpe™

There are five essential characlenstics ol traditional knowledge. Firstly, the
knowledge must have been fransmitted from generation to generation, secondly,
must be regarded as pertaining to a particular people or iis territory, thirdly,
must have been developed in @ non-systematic way and fourthly, be constantly
evolving in respond to a changing environment, and lastly, the right holder is
indigenous peoples and local communities. "

The categories of traditional knowledge are divided into indigenous
knowledge and cultural expression. Indigenous knowledge include agriculture
knowledge, scientific knowledge, technical knowledge, ecological knowledge,
medicinal knowledge, including related medicines and remedies, biodiversity- related
knowledge."” The term “indigenous knowledge™ can be distinguished berween tangible

H See, Article B (1) and 18.4, Convention on Biclagical Diversity (CBO).

M See WIPO, (2001}, Lo it

“E Willem Grosheide, *Cenerald fafeaduction ™, i F, Willem Grasheide and Jan. 1. Brinkhof {Eds),
Tnieffeciual Propery Law: Arifcles on Cufturnl Expressions and Indigenvus Keowledge, (Antwerp:
Molengralica Seres, 20021 p. 24,

T WIPO uzes *expression of folklors * for cultural expression catepory, See, WIPO Loc. Cit and
s also, F, Willem CGrosheide, “General Introduetion? in T Willem Grosheide, and Jon. J. Brinkhof
(Eds), ibid, p. | :
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component and intangible component. For example, traditional medicinal knowledge
hus both medicinal plant as tangible component and medicinal knwwledge as intangible
component, *Cultural expression dealing with musie, dance, song. handicrafts,
designs, stories; and artwork. clements of languages, such names, geographical
indication and symbols; and, movable cultural property,”

2, Protection Traditional: a Fiew from International Law Dimensions.

The protection of traditional knowledge has varied dimensions. [t can be
approached from different perspective, such as sustninable development. human
rights, intellectual property rights and others. This part is presenting all perspective,
as [ollows.

A. Sustainable Development Perspective

The basic notion of this perspective is that traditional knowledge gives valuable
contribution to the sustainable development namely, the environment and the fulfillment
ol basic human needs. Traditional knowledge transmitted through generation to
generation in indigenous peaple and local community has contributed to the general
knowledge on sound environmental principle and management and human
development especially in foad production und traditional medicine.-Based cn
this perspecrive, the approaches proposed to protect traditional knowledge are
protection traditional knowledge through national legislation™" or reformation of
{RIPS and CBD. The first approach is not a new one; because protections of
traditional knowledge through sui generis has been used by some national and
regional countries.”

Sustainable development is a priority of the second approach. The objective
of the approach is to uperational the main paradigm of CbD as the main basis of the
harmonization process, which can be suitable with the principles sustainable
development 2 Because of TRIPs s inconsistence with CBd in promoting sustainable

I Geerlri Van Overwalls, 2002, Protection of Fraditional Knowledge: A Critical Synvhesis, inF,
Willem Grosheide and Jan. 1. Brinkhol (Eds), fatellectunl Properiy Law: drificles on Cullural
Expressions and Indigenons Knowledge, (Antwerp: Molengrafien Series, 2002), p.253

F Willemy Grosheide, O Crf. pil.

 partin Khor, Tndellfectual Property, Rivdivecsiiy and Sustainalble Development: Resolving
the DiFTcalt Issaes, (Malavsia: Zed Books. 20027, p 16,

®+ countrics that have retified the CBD can fulfill their obligation to protect traditivnal
knowledge and community rights through the enactment af national legiskulivn that covers thi following
arens and elements @ Recognition of traditional knowledge: Local community rights in relation to
resounces and knowledge; Access and benefit-sharing in relation to bindiversity esources and knowledge
relating to their use, inwhich the rights of state of the country of origin, the famees, indigenous pecplhes
and lecal communities are fully take into aggount’, £l

U Gee WIPO at huptwwewipoinbdocunentiou 2004 ige'pdil

2 pdanin Khor, Op L9, p.67.
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development, it is required to amendment the provisions of TRIPS whichis notin
line with this objective. Provision of TRIPS that allow members to exclude patents
on environmental ground does not support protection of raditional knowledge

The approach of susiainable development to protect tradilional knowledge
will be effective if it concems to strengthen capacities of indigenous people and local
community 1o reach sustainable development as main stream.* *To that end ¢BIY
introduces a rather ambiguous and not very reconcilable’.” The approach sustainable
development through harmonization TRIPS and ¢Bd is not visible to protect traditional
knowledge; because harmonization or reformation itselfis a reflection of the weakness
ol both institutions.

B. Human Right Perspective
The second approach of traditional knowledge protection connects with

perspective on human rights. There are three reasons to justify protection of traditions|
knowledge under human rights perspective, namely, based on indigenous cultural
rights™"!, right to food, and right health.

A number of human rights documents recognized cultural right of indigenous
people. The Universal Declaration of Human Rights pravides that ‘everyone has the
right to freely participate in the cultural life of the community. to enjoy the arts and to
share the scientific advancement and its benefits. ** The Covenant on Economic,
Social and Cultural Rights gives the duty of States to take necessary steps “for the
conservation, the development and diffusion of science and cullure”.* The UNESCO
Declaration on the Principles of International Cultural Cooperation states that “cach
culture has a dignity and value which must be protecied and preserved® and that
“every people has the right and duty 1 develop its culture’ ™ Protection of traditional

2 Gee Article 27.2 TRIPS provides Uiat “Members may exclude from patentahility invention,
the prevention within fheir tormitory of the commercial exploitation of which i mecessary o pratect
order public or momlity, including to proteet human, animal, ur plant or health or to avoid serious
prejudice 1o the environment, provided that suclr exclusion is not made merely because the exploitation
15 peohibited by their law.

¥ ‘Sustainzhle development mean that current generation provide fulure pencration with an
environment and a stock patural resources that is as good and as rich as thar which it received from post
generations ©, See, F. Willem Grosheide, Op O, p. 22

# |bid.

4 For indigenous people culture is an integrally related concept, the outcome of the relationship
Between human being, plants and animals and the tand, .. All produets of the humen mind end heart
flaw from the same source. the human heing. her kinship with the other beings of the world and her
relationship with the land and the spiritual world®. See, Alexandrs Xanthaki. fmdigewony Cuftiral
Righis i feternativnal Low, European Journal of Law Reform Kluwer Law International, Viol.2.
Mp.3.(2000), p. 348,

* Sew, Article 271, Universul Declaration of Human Righis, i Hewry J. Steiner and Philip
Alston, Fateraatioral Mivman Righds in Context, Sccond Edition, (Oxford; University Press, 20007,
p. 1380,

2 See Article 15.2, International Cavernant on Feowomic, Secial, amd Celtuval righis, Thid.

= See, UNESCO Declaration [ 1966) :

Jurwal Kk Internasional UNIIAS



Pratection Tradiona! Kaoeledge 18

knowledge as part of indigenous cultural right is also based on the [LO Convention
No.169 on Indigenous and Tribal Population. The Convention urges signatories (o
promote ‘the full realized of social, economic and culture rights of [indigenous and
tribal peoples| with respect to their social and cultural identity, their custom and
tradition and their institution”

Although the human rights documents recognize indigenous people nights, but
they focus on the rights of the individual to have access to culture and development
of their culture. 2! The human rights approach to protect traditional knowledge has
always been criticized. because both are different principles. On one hand, the exiling
human rights concept is *somewhat Westem-centric perspectives that stress individual
rights und [reedom and on the other hand indigenous people rights based on cultural
and collective rights. It does not adequately address traditional knowledge as collective

rghts.™

C. Intellectual Property Right Perspective

In general, knowledge is a bundle of information; understanding and skill derive
from the human experiencas or the cognitive human capabilities. Some knowledge
has been arranged by means of some formal method or symbolic system, in journals,
in technical drawings, mathematical notion. and patent specifications and so on,
called as codified information. On the other hand, there is also some knowledge
only known by a particular person or as a social practice ina community"'. This
knowledge is classified as uncodified information or tacit knowledge.™ It is more
difficult and less ready to transfer to the other party than codified information.

Knowledgze may be viewed as a public good. There are characteristics of
knowledge that can be identified asa public good. Knowledge is non-rivalry intangible
resource that cannot be over-exploited even though it is used to the largest possible

‘extent.? It can be also consumed jointly as much as possible by anyone without
reducing the knowledge its self. In his letter, Thomas Jefferson expressed the
characteristic of knowledge as lights. He wrote, “He, who receives an idea from
me, receives instruction himself without lessening mine; as he who lights his taper at

¥ Gea Article 2. ILO Convention Mo, 169,

o alexondra Xanthaki, Op Cle. p349

®The Crucible 11 Group, 2000, Seeding Soiwfons, Vol. 1. The Intermationol Developmenl
Reseorch Center. p. 7. :

3 Poter Drahos, The Regidasion of Public Rwowledge, in Keith E. Maskus and Jerome H.
Reichmzn, (Eds.}. Iniernntional Public Goods and Teansfer of Techuology wnder a Globalized
nrellectun! Property Regime, (London: Cambridee University Prees. 2005), p. 33.

% paul A. David, Kavaanisgaisi in Cyberspace: The econamics of an “out-of-balonce regime af
private property rights in data and infarmation, in Keith £, Maskus and Jerome H. Reichman, (Eds.).

International Public Goods and Transfer of Technology under o Globallzed Intellzeinat
Property Regime,|London:, Cambridge University Press, 2005),p. g6,

0 Jakob Comides. Human Rights and futeliectual Property, The Journal of World Intelleetual
Property. Vol, 7, (2004, p. 147,
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mine, receives light without darkening me™. ™ Finally, knowledee has a non-
exclusionary characteristic that an individual may exclusively possess as long as he
keeps it to himself but once it is disclosed. it is difficult to prevent it being used by
evervone.™ The knowledge is classified as public domain. In fact, the most of
knowledge 15 in public domain belongs to nobody and thus, is free to use.

Some of the knowledge could be transferred into private domain by existing
Intellectual Property Rights (IPR) mechanisms. In this concept, IpR protection means
to exclude unauthorized use by third parties. According to Shubha Ghosh., the public
domain is “a sanctuary only from the control of intellectual property law, contract
but technology can be used to capture items from the public domain™.* Between
these domains there is an exchange.

Unlike knowledie in general, raditional knowledue is any knowledge acquired
through traditional means. * Traditional™ refers to the knowledge system itself, how
knowledge is developed and who the holders of the knowledge are. It does not
mean that raditional knowledge is ‘ancient’ knowledge. " Traditional knowledge is
the accumulated knowledge rooted in or based on tradition in human interaction
with environment in a non-systematic way. As Barsh asserts:*

‘What is “traditional’ about traditional knowledge is not iis antiquity,

But the way it i acquired and used. In other words, the social pracess of
learning and sharing knowledge, which is unique fo each indigenous

culture, lies af the very heart of its 'traditionality . Much of this knowledge

is quite new, but it has a social meaning, and legal character, entirely
unlike the knowledge indigenous peoples acquire from settlers and
industrialized societies.”

Moreover, traditional knowledge does not belong to individual but is rather
owned and transmitted collectively. Based on these characteristics, some writers
argue that traditional knowledge is unendified public good. ™ As knowledge, traditional
knowledge is placed in public domain, because it has been acquired and divulged
incrementally over the centuries. As abstract idea and discoveries, traditional

 The Life and Selested Writings of Thomas Jetferson ( Muoder Library Editions), p.. 629-630.
as quoted [rom Paul A, David, Op O, p.B6.

M apvind Subramanian, Prapenty Protecilon of Genetfe Resources and Tradifional Knowledge

in Netherfands Ouarterly of Human Righis. p. 384,

3 Shubhe Ghash, The Traditional Terms of Tradiiona! Knewledge Debate. Morth Western
Journal of International 1.aw and Business, Yol. 23, No, 3, (2003), p. 392,

7 Johanna Gikson, Community Kesources: fmtellectual Property, Inteenadlonal Trade and
Protection of Traditlonal Knowledge. {Ashgate, 2005}, p. 28, See ubso, Graham Dutficld, Fateflectual
Pruperiy, Bivgenetlc Resonrces and Truditlonal Knowfedge, (Farthscan, 20041, p.. 94,

WL Barsh, Indigenous Knowledge and Bivdiveesity In Indigenous Feaples, their
Envivanment and Tereftories. in Darmel A, Possey (edh Coftval ond Spiviceal Valwes of Biodiversity,
(London and Mairobi; 10 Publicasions aind UNER, 9%, p.71

# peter Diohos, The Resulation of Public Keewledge, in Keth E. Maskus and Jerome H.
Feeichrman, (eds.), (e Cif, p. 53,
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knowledge is a product of collective invention.* Moreover, traditional knowledge.
especially inagricultural practices. is often treely transferred with no expectation of
payment.”! based on the reasons, they argue that any attempt to delimit traditional
knowledge within the conventional private ownership may be described as
contradiction with thej essence oftraditional knowledae itself as knowledge.

On the others provide that not all-traditional knowledge are classificdas public
knowledge, The assumption that traditional knowledge is commun heritage is more
relied upon misleading generalization than a fact, Itis recognized that many raditional
gommunities have “a strong sharing ethos™, but it cannot be coneluded that the whole
thing in traditional knowledge is distribuled to everybody.*? In Northern Thailand,
for instance, a general medical knowledge is regarded as local common property
but a special medical knowledge is only owned by & person who has special status
in the community called “mok rugng” ora medical practitioner. "' Both are common
property of the community. The problem is whether the general knowledge owned
by indigenous or local community is the public domain knowledge, which can be
access freely by everybody outsidz of the member of community. Some writers
argue that not all-traditional knowledge is public domain because every indigenous
ar local commuity has the ditferent concept on properties included their knowledge.™
[n this concept. although a large part of knowledge has been revealed, however
knowledge that is protected by customary law and practices is treated as privale
knowledge that not free to use for everyone.

Because of that reasor, some countries with rich biodiversity resources have
regulated raditional knowledge protection unilaterally. This regulation can fill the
gap of intemnational legal system in case of indigenous people rights as the ownerof
that knowledge and at the same time, provide access for stake holder namely

* Siephen B. Bursh. Js Common Heritage Onutnoded?, in Stephen B. Bursh and Doreen
Stabinzky. (Eds.), Fafuing Local Knowledge: (ndigenons People amd Inteltecuial Property
Riphes (Washingtan DO Island Press, 199a5p, 116,

 Thoamas Cottier, The Peotection of Genetie Resourees and Traditicnal Knowledoe: Towards
Muore Specific Rights and Obligations in World Trade Law, Jnurnal of Internativnal Economic Law,
Vol. 1. No. 1{1998). p. 561. '

2 Graham Dusfield (2004), OpCirs, p. 95

# Women or mothers normally excel in expertise regarding the use of herbal medicine for
curing simple illness of children, However, when the cure by o home remedy is nol successful the
mother will consull to “mef muang”. See. Yos Sunlasombat, Blodiversity: Local Knowledge and
Sustainable Development, ( Thailand: Chiang Mui University Press. 2003hp. 104,

* according 1o Dutfield. “TE is ¢lassified in the public domain when it has baen disglosad 1o
non-members of smell community or proup of people”™, Sze. Grabam Detfield Inteffacrual Frapari
Bivgenctic Resources und Traditional Knowledge. Farthsean, 2004, o it p95. See also, Anil K.
Gupte, Rewarding Conservation of Bivlogical and Cenetic Resources and Associated Tradiional
Knowledge and Cemtemporary (irassronts Crearivity. i WIPO-UNEF Study on the Bole of Intelleciial
Property Rights in the Sharing of Denefits Arising i the Use of Biological Resources and Aszociated
{raditional Krowledge . 2004, p, 11, See. Erica-lrene Daes, “Intellectual Property and Indigenous
People’. the American Society on Interaational Law, Proceedingy of the 95% dmmual Meeting, 2001,
p. 147, See also Vandana Shive, TRIPs, Humen Rights and the Public Dumain, The Journal of Warld
Intellcetual Property, Vul.7. Mo, 5. (2004), pp.668-670
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educational institution, researchers, domestic and foreign industry fairly and equally
in taking advantage of indigenous knowledge. The problem grounds on what
international legal principle to be subsumed in national legal to achieve this goal and
how those countries apply its principle in protection of traditional knowledge.

f. Recognition Foreign {raditional Knowledge Righis

For the purpose ol aclualizing Eair protection of raditional knowledge, unilateral
regulation on protection of TK should honor and profess foreigner’s rights of TK in
their national jurisdiction. This principle is known as notional treatment principle.

Tracing back the history of protection of intellectual property right in Europe,
it was originally regulated on a national scale. Traditional knowledge possesses
characteristic that follows national principle. [t means that pratection of intellectual
property rights i1s limited in national jurisdiction of a country.™ Its protection cannot
be applied outside of country territory that assures protection. However, the growth
of international trade demands intellectual property rights, related countries agree to
regulate its protection multilaterally.” National trestment therefore becomes one of
the main principles in international convention on intellectual property rights.

This principle is fundamentally constituted as the part of non-discriminatory
principle, Paris convention on industrial property protection 1883 and Bern
convention on protection of literature and st works have applied national trestment
principle. Basced on this principle. the member countries of Paris and Bemn convention
have to provide an equal protection to other member countries as their countries
provide protection {or their citizens.™ Through application of this principle, a country
owns autonomy in order to develop its intellectual property legal system as long as
it follows the international convention. Thus, national treatment constitutes intemational
protection mechanism without unifommity.

Foreigners Rights on TK is also validated through mechanism of mutual
profession. Based on this mechanism, prolession of [oreigners® nights on traditional
intellectual property by a country depends on the equal profession of traditional
intellectual property in the country where the foreigners lives, Its mutual sphere
includes protected material and its protection period.

A country is possible to regulate mutual profession on protection unilaterally
in its national constitution which regulates traditional knowledge. Besides, mutual
profession allows bilateral agreement by two countries, Both countries bilaterally to
manage material sphere of protected TK including its protection period. In the

H*WIPO, Truditional Knowledye, Troditiens! Calfural expressions emd Gensfic Resonrces:
the Tternational Dimension, |GC- 1" GRTEF Document, 2004,

¥ Cheistopher May and Susan K. Sell, fetellectia! Prapery Righes: Critfeal History, fLondon
: Lyvine Ricnner Publisher. 20064, p, 111

“* For more detailed See, Lionel Bently, and Bred Sherman, farelfacival Property Lae, Second
Edition, [London: Oxford, 20043, p. 5,
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following part, review on national practice in applying profession principle of
foreigners’ right in constitution that protects “sui generis ” Traditional Knowledge.

2. National Practice on Traditional Knowledge Protection " Sui Creneris ™

Based on it conception, protection of TK isclassified into defensive and positive
protection. Essential difference ofboth characterislic is sourced on the certain goal
of its protection. The main goal of defensive goal is preventing third group taking
benefits without regulated right {misappropriation) of traditional knowledge possessed
by an indigenous community.*” For example, it follows the case of’ preventing bio-
piracy or sort of action,® Otherwise, positive protection allows legal action that
enables indigenous community to claim their possessed TK. Positive protection is
sourced on the assumptlion lhat TK protection is iniportant in arder to defend the
knowledge holder right towards exploitation and commercial benefit.*” Both
characteristics of protection have been adopted into national legal system either in
the regime of intellectual property legal system or intellectual property “sui generis™
systermn,

In defensive protection framewaork, there are two possible actions through
patent legal system. Firstly. requiring all patent applicants to reveal the origin of
genetic resource and related Tk which is relevant to their invention. Sccondly, defining
all TK as prior of art. All information about Tk which has been publicly revealed is
to be compiled and widely published. The patent reviewer therefore easily identifies

novelty aspect with its relation to existing “prior ar”.™

Obligation of revealing TK origin at the level of patent registration is aimed
to actualize the regulation of equitable benefit sharing as arranged in CbD.* This
idea is supported by developing countries and it becomes a subject of discussion in
the council of TRIPs.

There are three forms of obligation in revealing TK related to patent registration
on genetic resources. Those three forms consist of weak, medium and strong
characteristic, Each form is different to the others in the case of its legal consequence.®

There is no concerted agreement on this obligation among related countries

at the international level. Leading countries, especially United States, rejects this

# Overwalle calls this action as delensive approach in protecting TR whose the main goal isto
impede nen-authorized groups in cxploiting Traditional Knowledge. Geertrui Van Oveewalle, Pratection
of Traditional Knowledge: A Critical Synthesis, in F, Willem Grosheide and Jan. 1. Brinkhof (Ed.).
Articles an the Lesal Protection of Cultea! Expresgions and indigernos Knawledge, (Anbwerp: Intersentia,
2000) p.252.

¥ Geertrui Yan Overwalle, Gy Cir, p. 248,

" Graham Dutticld (2008),0p. i p. 506,

1| .fhm’

*2 Drufl on weak form emphasizes that the revelation 1o be encournged even really expected but
not o be required. The failure in revealing does not impede the patent release. 2 drafl on mcdinm form
emphasizes that revelation of knowledge origin s obligatory, This revelation hevimnes substantive
requirement; 3) draft on strong form requires every applicant 1o obey the regilation ahout access and
benefit sharing managed in CHI mechanism. Graham Dutlield (2005, Op. it p. 300,
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obligation with the reason that the obligation in revealing origin of TK and genetic -
resources is regarded as additional constitution which is contradicted to Article 27
(1) TRIPs. In addition, this obligation constitutes discriminative action in the realm
of technology and it leads barriers. either in legal aspect or administration for patent
office. Otherwise, developing countries argue that arguments which comes from
leading countries are no longer relevant to patent regime recently where mventions
based on micro-organism is treated in different ways.™

Although intemational regulation does not exist yet, some developing countries
have applied this approach as one of TK protectipns with defensive characteristic.*
Brazil, Costa Rica. and India have included obligation of origin revelation in national
patent constitution as requirement of patent release towards invention related to
genetic resources.* Practice in India is more classified into medium obligation. In
Tndia case, obligation to reveal the origin of TK contains substantive requirement in
obtaining patent,

Meanwhile, EU arranges this problem in another way. The EU biotechnology
directive only stresses that patent applicant should appropriately includes geographic
origin towards his invention related to biological materials of plant or animal resource
or its usage related to those materials. if identified, nonetheless it does not impede
the process of patent release or determine legality of right which appears from that
patent release. Recital 27 of the direetive regulates this problem.

Although the step which is taken by EU has no legal consequence yet, but it
shows that idea to reveal origin of TK as preventive siep has gained supports, not
only from developing countries but also a number of leading countries. it should be
viewed as a meaningful starting point.®

Profession of foreigners’ right of their Tk is not necessarily to be included in
regulation of defensive protection. Defensive protection basically does not arise any
right on TK. This protection only constitutes an instrument which hinders foreigners
to obtain knowledge of indigenous community in a country without authorization. In
the case of different patent system, therefore an individual occasionally is able to
register somebody’s knowledge in certain country that adopts relative novelty
system.”

% Eurthermonz, based on Indian Patent Law 2002 {as amended), the failure to reveal TK origin
and geneliv resvurce are taken to be the basis of rejection or annulment of patent. Surinder Kaur Venma,
Op.Cit., p. 787

* Sophia Twarog, (o Cir., p.7

# Surinder Kaur Verma, OpCir., p. 788,

- Whereas i an (nvention is based on biological material ofplarnt ar arimal arigin or il uses
such material, the patent application should, where apprapriate, inclide informeation on the geagraphical
origin of such malterial, if knawn; whereas this is without prejudice to processing of patent application
or the validity of rights arising fram granted patent”. See, EU Biotechnology Dircctive: 98/44 of the
European Parliament and of the Couneil of 6 July 1993 on the Legal Protection of Biotechnulogical
Invention as quoted by Graham Dutfield (2004), Op. Cit, pATLL

* Surinder Kaur Vermo, Op. Cir.,p. 788,

$1 wNeam™ tree putent case in US is one of the examplus.,

57 |n the Al on Protection and Promotion of Traditivnal Thai Medicinal Intelligence, B.E 2342
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Conversaly. positive Tk protection is necessary in the case of intemational
principle application on foreigners’ right profession. Positive protection promotes a
right to the TK holder. Profession of foreigners™ righton TK therefore to he recognized
in order to profess that TK right in another country. This profession works through
application of national meatment principle or mutual mechanism bilaterally or unilaterally
regulated on a constitution of TK protection. :

A country which has applied this intemnational legal principle in protection of
traditional medicine is Thailand, Thailand protects knowledge of traditional medicine
by applying sui generis intellectual property right. " This constitution is classified
into positive protection, The owner of TK is given rights ofhis knowledge. Those
rights are acquired through request to registrar, (i) Nationality and (ii) base gualification
of the knowledge are the basis the regulation of authorized people to request
registration in order to obtain intellectual property rights of Thai traditional medicine
or Thai medicinal literatures,

From the viewpoint of nationalily, il is a person with Thai rationality who is
authorized to register medicinal knowledge ® Hence, in its principle, only Thai peaple
who will be the holder of intellectual property on medicinal knowledge. However,
the legal subject of another country is also possible to be the holder of Thai traditional
medicine knowledge il his country also authorizes Thai citizen toregister Thai traditional
knowledge in order to obtain protection of intellectual property right®"'

Thailand applies reciprocal principle in authorizing intellectual property rights
of medicinal knowledge to foreign citizen. This international principle has been applied
unilaterally. Thus, the constitution of sui generis traditional medicine protection has
adopted international legal system in the case o[ TK.

I11. CONCLUDING REMARKS

Application of foreign citizen profession towards his intellectual property
constitutes a crucial international legal dimension in Tk protection. This principle- in
form of national treatment- has been appliad in European cowntries in the beginning
of intellectual property development, In regulating TK protection, this application
assists its integration to multilateral intellectual property rights. Rights of indigenous
people as the holder of knowledge therefore is protected and all at once the stake
holder can access and prevailing knowledge of indigenous people fairly and properly.
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