INTERNATIONAL LAW ISSUES IN
INTERNATIONAL LEGAL DRAFTING

(Firman Hasan SH,LLM.}

INTRODUCTION

The world economy aver the past 10 vears has experienced a tremendous
increase tn international trade and investnent. If wee look at any ane of the
millions for perhaps bilions of commercial transactions which eccur each
year, we would find a contract or agreement, either oral or writien, which
defines the legal obligations of the parties o the transaction.

As with contracts generally, the objective n drafting an intarmaticnal
comtract s 7o create a common understanding abaut legal rights and obliga-
Homs. A written contract may be as shorl as one paragraph. bul more
commonly the contracts tend to be long and detailed. Regardless whether
(he eontract s short or long, an Uintemational” contract can be subject to
different laws or legal considerations than would be applicable to a “domestic”
contract.

The purpose of this paper is to identify some of these different legal
characteristics which may apphs Lo intermatienal contracts and which can
affest the common understanding of the parties.

Praliminary, we would define an “international contract”’, Some legal
praclittoners aleo refer te an intermational contract as a “international
cantract’” for purposes of this discusson, we Jse the term international
contract

An international contract may be defined as a confract befween tao
or more parties of different nationalities. Each party will be knowledgeable
hout the laws and commercial practices applicable to its business in its cwn
country. & party to the contract may notl know the laws sarad commercial
practices of the other country. An intermational contract, therefore, invalves
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the risk of a difference of understanding concerning the legal, commerdial and
even cultural expectations of the parties. An infermational contract expectations
of the parties. An international contract should also be defined as a contract
between parties of the same nationabity, but which is ta be performed, in whale
or in part, in a foreign country. The country in which the contract Is 1o be
performad would also apply its laws to the contract performance.

An international contact may be subject to the laws of several coun-
tries, including:

(2 the law of one contracting party;

(1) the law of the other contracting party;

iz} the law of the place of performance of all or part of the contract
id] internatinnal law; and

(2] a specific law chosen by the parties to govern the transaction.

the intarrelationship between these various laws or legal sustern 1=
comples and will depend on the nature of the commercial transaction. For
exarngle, the lssues which must be considered in 2 contract for the sale of
goods will be different from those for 2 construction contract or an interna
tioral financing agreement. These tssues will be resolved by the “conilicts of
laws" principles applied by the institution, either a court or arbitration
tribunal, which will decide any dispute. At a general level, however. there are
various issues present in drafting or reviewing international contracts whach
are not usually invohed in domestic contracts

: International Law

An international cornmercial contract may be subject w certain aspects of
privase international law, For the meost part, the various international treaties
which make up “private international law™ do not deal with a substantive
manner with the term of commercial agreements, There are, however,
various international treaties which may afect perfarmance of certain kinds
of contracts, such ad the Warsaw Convention of 1929 on air transporation,
ar affect certain aspects of a contract, such as the 1958 New York Conven-
tion on the Enforcement of Foreign Arbitral Awards. Additionally, intema-
tional treaties on the avoldance of double faxation wilt be of Importance to
most commercial transactions.
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For the sale of goods in imternational trade, the United Nations
Canvention on Contracts for the Intermational Sale of Goods (the "Sales
Convention') may be applicable. The convention became effective on Janu-
ary 1, 1988 for countries which have ratified or acceded Lo the convention.
Al the present, the corvention applies Lo some of Indonesia's major wading
partners, including the 1U.5.A., France and [tahy. The Sales Convention governs
the farmation of international sales contracts and the parties’ right and obliga-
tiams under such agreements, including permissible remedies. The Sales Con-
wenon does not apph to, smeng others, services, the sale of shares, investment
sepurities, aireraft and vessels insurance, credit or carriage.

Indenesia has not vet ratified the Sales Convention, but the Sales
Convention ie nevertheless Important for Indonesian legal practitioners.
Article 1 (1) ) of the Sales Convention provides:

“This Convention applies ta contracts of sale of goods bebween partizs
whose places of business are in different states:

(b when the rules of private international law lead to application of
the law of a Contracting State. If an Indonesian company sells goods to a
company with a place of business in France (which is a Contracting State).
the convention will apply if French law {or the laws of ancther Contracting
State) applies to the international contract, French law will apply if the parties
have agreed that il is the gaverning law or, absent agreement on GoOVeErTUNG
law, if a French court (or arbitration tribunal) decides that French law is the
appropriate governing law under rules of private intemational law.

Thus. even though Indonesia has not ratified the Sales Convention.
Indanesian companies selling geods to, or buying goods from, French or
ltalian business may be subject to the term of the convention,* Because of
Article 1{1)(b), international legal practifioners will need to study the terms of
the Sales Convention for contracts for the sale of goods to or frem * The
USA ratified the Sales Convention with a reservation in respect of Article 1
{1} Thus, contracts for the sale of goods between Indonesia and the U1.S
will mot be subject the convention until it is ratified by Indanesia companies
lncated in Contracting States. The convention reflects a compromise between
commerdial laws in countries following the civil law tradition and countries
following the “commeon law” systern. There is, therefore, samething rew and
perhaps and unusual for all legel practitioners.
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There are twa final comments on the convention. The convention
incarporates the principle of freedom of contract and permits the parties 1
a coniract o vany the term of the Sales Convention or to entirely exclude
application of the convention. Further, the Sales Convention may not contain
rules for all issues which arise and. therefore, it is still advisable to select a
governing law to fill in any “gaps™ in terms of the Sales Convention,

3. Intermmational Custom and Usage

Articles 1339 and 1347 [ndonesian Civil Code (KIUH Perdata) provide that
custom and usage are considered to be part of a contract, uniess the parties
express agree otherwise Similarly, intemational contracts will incorporate
“international custorn and usage”, The Sales Convenlion also reflects this
princtple in Article 9 {2].

“12) The parties are considered, unless otherwise agresd to have
impliedly made applicable to their cantract or its formation & usage of which
the parties knew or ought to have known and which in international frace i
widely known to, and regulacly observed by parties io contracts of the type
irvohed in the particular trade concerned

It should be noted that international custom and usage can apply to
an international contract even if one of the partes to the contract was not
aware of the practice.

The determination of what is “mternational custam and ussge” is
often difficult and would vary depending upon the kind of business transac-
ton. These business practices are often not compited in a set af rules, and
may be necessary to solicit fhe advice of bustnessman experienced in the area
to learn of accepted usages

The international Chamber af Commerce has published some mate-
rial. One poblication referred to as "INCOTERMS" esiablishes standard
definitions [or terms such as “F.O.B7, “C.LF.", etc, which cover the risk of
loss of goods in transit. the fime for passage of title and allocation of
responsibility for costs or transport, custormns and insurance. Another publi
cation, the Uniform Customs, and insurance. Ancther publication, the
Uniform Customs, and Practice for Documentany Credits, Last revised in
1983 provides general terms for letters of credit, bill of lading and other tupes



of documentany credits, If the parfies to an international contract wish to
dosvaate from these terms, the contract should express indicate the intent of
the parties t differ from international custorn and usage.

[rternational custam and usage reflects business practices which are
widely known and regularly used of a certain twpe of transaction. As such,
they becomne legally binding unless the parties to an international agreement
have stipulated otherwise, There are, howewver, international business prac-
tices which are “usual” but which are not vt considered to be legally binding
as “custom and usage”. These international practices may, however, be
persuasive to a court or arbitration tribunal if it Is required to interpret a
contract which is unclear. The court of arbitration tribunal may consider that
the parties to the contract negetiated in consideration of the existence of the
international practice

One example of such a practice is in the use of standard form contracts,
There are several “standard form™ intermational construction contracts which
may be modified for use on & particular construction project. One frequently
used fomm i called the FIDIC Conditions named after the French Federation
Internatianal des Engineers Cancels which prepared the form. If a despite arises
ot one of the standard provisions, a eourt of arbitrator may look to other court
decisons or arbivation avwards which have interpreted the provesion. Though
aat legally binding, the use of intemational orm contracls can resull in the
development of & collection of decsions which may be persuasive, and thus
should be studied by intemational lawyers working in that anea.

An interesting statement is found in the legal Guide on Drawing Up
International Contracts for Constroction of Industrial Work published by the
Linited Mations Cammission on Intermnational Trade [aw "[UNCTTRALLY. The
Introduction to the Legal Guide” states

“In addition. the Guide is infended only to assist the parties in
negotiating and dralling their contracts; it is not intended to be wsed for
Interpreting confracts entered into belore or after its publication™.

The UNCITRAL Legal Guide atternpt to avoid the development of the
“quasi Jurisprudence” which has arisen with other international standard form
contracts.
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4., Choice of Law and Choice of Forum

In almost all international contracts the parties are laced with a decision as
to which law will govern the terms of the agreement. Each party to the
contract reasonably prefers that the law of their counfre, which is already
known to them, apply to the contract.

It i important to provide for 2 gcoveming law, if no law is chosen by
the partes, a eourt or arbitration tribunal will decide which will be used 1o
deterrnine the goveming law vany from country to country, and it 15 not always
possible 1o predict which law will govern the contract. The lack of certainty
may cause serious problems. A Tew example:

Example A:

Example B,

In a sate of goods, the buyer objects to delivery of defective
goads 14 business days alter received the goods, a period of
timg which is considered reasonable under the laws of the
buver's country. The seller files a lawsuit for a claim in
arbitration) and argues that the proper law is that of the seller’s
country. Under the law of the selier's countmy, any objection
to delective goods must be given within 10 calendar daws of
received of the goods. The seller claims that Lthe buyer failed
to object in fime and musl pay the agreed price. If the seller's
law applies, the buyer will have suffered a boss, because full
payrment will be required for defective goods.

There are impartant differences among legal systems on the
lability of & manufacturer for what are knewn as product
warranty and “product liability"” claims. Unless the governing
lawe is known, a seller of goods will not know the potential
Hahiliny it mav face, and cannot arrange for insurance or other
measures 1o cover such lability. It is recommended, therefore,
that an international contract contain a “choice of law” or
“governing law™ clause.

Are there limitations on the parties” choice of law? There (s
uncertainty amona legal commentators, Some argue that the
principle of “freedom of contract” should permit the parties
to choose any law, provided the choice of law does not
canfravene public policy or mandatory provisions of law. The
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State of Mew York {in 1984) and England permit parties to
chose any law ta govern a commercial contract even if there
is no connection with the mansaction. The prevailing view, |
believe, is in general terms that the parties are free to chose
the law of a particular country ta govern their relationship,
provided the transaction has a reasonable relationship with
the chasen law (with certain limited exceptions such as mari-
time lawl and provided the chosen law is not contrary ta public
policy or mandatory law. Closely related to the choice of
governing law is the ability of the parties to select the place
where a dispute will be resolved. The parfies may, for exarn:
ple, select atbitration as a means to resole any disputes. I
arhilration is not selected, the parties may agree on a “choice
of forurm” clause whereby the parties desianate the country
in which a lawsuit may be filed,

There are 2 ypes of cholee of forum clavses. A non- exclusive
forum clause permits ltigation in the designated cour, bul
also permits fitigation in any other court which would have
iurisdiction over the parties. The not-exclusive jurlsdiction
clause constitutes contractual consent to litigation in the
designated Torum. Before selecting a sperifie court, it Is
necessany to determine whether that court will aceept jurisdic:
sian to hear the dispute. This may be a significant legal issue
il 1he parfies do not have any connection with the forarn
selected

Sacond, the parties may choose an “exclusive” forum clause,
wherehy all disputes must be brought in the designated court

Excclusive fomaem clauses raise more difficult legal questions. In
corlain cases. statutes may designate a specilic forum for
certain types of actions, such as benlmupioy actions or actiorns
invelving title to land. The excluded forumis) may also object
10 enfarcement of the exclusive forum cause where the effect
of translerring litigation would avoid a streng public policy of
the exchuded form. In selecting an exclusive forum, the parties
should carefully consider the convenience of the farurn in
terms of expense, availability of witnessed and other evidence
which may be relevant to a resolution of the dispute and.



finally, whether a judgment obtained by the exclusive forum
would be enforceable in other countries where the contract was
to be performed, or where the parties have their assels.

5. Legality of the Contract;

In order 1o decide if an intemational contract is valid, it may be necessary to
investigate the Jaws of several countries to determine whether the terms of
the contract violate the public policy of such countries. This may raquire
contacting lawyers in the various jurisdiction which have a connaction with
the transaction to ensure that the contract will be enforceable and will not
violate any focal laws.

& fowr examples may indicate the problems raised in this area,

Example 1:

Exarnple 2

Many Indenesian companies are granted

licenses far techrology or trademarks by foreign manufactur-
erc which are limited to the teritory of the Republic of
Indonesia. Under the license agreement, the Indonesian com-
pany is prohibited from exporting goods using the licensad
technology or trademark. Although this clause is apparently
legal in Indonesia, Japanese law (I am advised] prohibits
license agreements which contain a restriction on the Japa-
nese licensee's ability to export goods using the licensed
technology or trademark. Thus, an Indonesia company could
not grant a license to a Japanese company which was limited
ta the sale of goods in Japan.

Same of the major trading countries have extensive, and
complex, “antitrist” rules which prohibit certain kinds af
business conduct. In one case, 41 producers of bleached
sulfate wood pulp were fined by the European Community
{“EC") Commission [or violating the EC Competiion Law on
the grounds that they had attempted to fix the price of wood
pulp sald to customers in the European Economic Commiu-
nity. Action which may be legal if taken outside of the EC,
may be subject to EC law as a result of sales into a particular
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country. This has alsa been a particular problem for compa
nies doing business with the 1.5, given the complexity of the
US and anti-trugt laws. For any major commercial ransac-
tions, therefore, it is often necessary to obtain advice on the
laws of a foreign country in order to propetly advised the
parties to the transaction.

6. [International Tax

The complexities of international lax law preclude any discussion, howsver,
brief of the various issues invohed. [L s important, however, for intermaltional
legal practitioners to consider the various tax implication of the business
fransaction. It may be possible to change the structure of the transaction to
minimize the fax costs to the parties to the transaction.

In any European countries and in the United States, for example, a
distributor is subject to different laws than a sales agent or a sles representative.
The relatienship behween a manufacturer and a distributor is based on a sale of
gaods and generally would not make a foreign manufacturer subject to LS tax.
Heowever, appointment of a sales agent to market the products in the LS may
create a “permanent establishment” of the foreign manufacturer and subject the
foreign manufacturer to US income tax. The obligation to pay US ncomes tax
rmay have a significant impact upan the price at which the foreign manufacturer
is willing to soli goods into the US market,

Where an international contract involves performance in more
than ane country, each country may apply tax to the transaction.
International tax treaties may reduce such double taxation of business
activities, and would need to be reviewed in the context of each business
transaction.

7. Foreign Exchange

International contracts usually invohe payment in what will be a “foreign”
currericy for one of the parties. Many countries have imposed foreign
exchange controls which may limit the ability of a company to make payments
in foreign currency. International legal practitioners need to investigate
whether foreign exchange controls may prohibit the agreed payments or
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whether it is possible 1o get prior appravals from the exchange authorities
for the contractually agreed payments,

Additionally, international contracts usually involve a foreign currency
risk far one or both parties. If a company has expenses in currency A, bt
receives payment in currency B, a devaluation of currency B may cause the
company to suffer a loss an the transaction, In the current era of Huctuating
and sometimes volallle exchange rates, the loss may be substantial.

Through the services of international banks, a company can usually
reduce risks of forsign currency fluchuations if the payment dates are knewn
with certainty, Tf there is & default in payment, it will probably be necessary
1o file a lawsuit or an acbitzation claim to compel pavment, Both tigation
and arbitration can he fime consuming, and with the passage of time, the risk
of curreney fluctuztion increases. Appropriate contract drafting maw reduce
the currency risk in the event of htigation ar arbitration.

One 1isk is that the court which resclhes the dispute and enters
judgment may not be able to issue & judgment in a foreign currency. For
example. if a Tawsuit is filed in Franee requesting payment of Japanese Yen,
we would have to investigate whether a French court could issue a judgment
in a [oreign currency. This risk can be reduced by providing in the contract
that any payment made pureuant ©o a judgment only discharges or releases
the debtar to the extent that the creditor receives the amount due in the
currency of the contract. The contract clause usually states that the indebted
party has a separate obligation to make additional pauments to cover any
foreign exchange loss

A related problem is the determination of when the court for arbitra-
tion tribunall converts the contract currency only discharges the payment
obligation if the creditor receives the full amount of the contract currency.
This “payment date” provision may not be permitted in some courts; in that
case, the provisian would provide for conversion on the judgment date with
the separate ;ndemmnity obligation noted above,

8. Dispute Resolution
Imternational contracts often contain specific provisions concerning the

manner in which disputes will be resohved. If the parties decide on litigation,
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there will veually be a choice of forum clause, If the parties choose arbitration,
there will be a clause fo select the preferred arbitration procedure, such as
10, UNCITRAL, a local arhitration fribunal such as BANL or ad hac
arhilration,.

Other speakers have addressed the various legal and practical issues

encountered in arbitration. From the perspective of drafting an arbitration
ciause. the following passage will mention the scope ol arbitration:

on

A

18

Scope of Arbltration:

il if the parties want all disputes to be dispuies to'be subject to arbitration,
the clause should state “all disputes in connection with the present
contract.,”. Some courts have refused to order arbilrabion on traud
claims or liegality where the clause only provided for arbitration of “all
disputes arising hereunder "

11 The clavee should require that ali disputes. inchuding any counterclaims
ar ofisets, be included tn the arbitration. [Fnot, the party which attempls
ter collect the judgment may be faced with such claims in the enforce-
ment proceedings.

Suhstantive Law: The arbitrators will required to apphy the law which
qaverns the contract, [t is impertant, however, o specily whether they
chould apply strict principles of law or decide the case on the basis of
equitable principle ("ex agquo et hona'). C . Pracedural Law: While parties
siten choose the substantive or governing law for the contract. rarely i
there a provision for a choice of procedural law, which may cover
determination of evidence. the right to present witnesses and rights aof
crossasamination. 1l

. Plage: The place of arbitration should be stipulated and should due in 2

country signatory to the 1938 Convention on Eriorcement of Foreign
Arbilral Awards,

Motice: I may be destrable to have a special provision conceming natioe 1o
address the possibility that a party toes not appear. A special notice pravision
may assist enforceabiliy of an award where one party dhwes ot appear.
Currency of Payments: for reasons discussed in the preceding section, 2

clause on currency of payment and indemnity for currency risk is
desirable.
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Interest: The Law on payment of interest for breach of contract vary
wadely. It Is advisable io have a provision which states that interest is
payabie from the date of the contract breach until the actual date of
Paymeni.

Language: Tt is helphil to specify the language in which the arbitration
proceadings will be held.

Finaliv <nd Waiver of Appeal: In some countries, incleding Indoneslz, an
arbitration award can be appealed 1o the courts on the "merits”, In other
words on the law and evidence, This appeal process defeats the primary
surpose of arhitration, which is to avoid the court process. A waiter of
rights of appeal should be ineluded.

{Casts: Usually, the costs of the arbitration proceeding are either shared
by the parties or alocated as the arbitrators may decide. For costs
necessary to enforce the award, however, it may be appropriate to have
a provision which states that these expenses are to be horme by the party
which dees not abide by the award.

Conclusion

The drafting of international contracts requires an appreciation of the legal
issues which can arise under the laws of forelan countries. Though, the
substantive law mav differ from ene country 1o another, farunately the laws
often deal with the same subjects A thorough understanding of ~domaestic”
law will enable an international practitioner ta ask the correct questions when
researching international law or the law of foreign country,
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